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 UNPUBLISHED OPINION

 BECKER, J.

 Lisa Mullen  and Kevin  Dean  were  convicted  of stealing
from their  employer,  Frontier Ford. Their defense was that
the owner of Frontier Ford had actually authorized them to
withdraw company  funds  for their  personal  use  as part  of
his own scheme to hide assets.

 The company's former accountant provided testimony that
helped to establish  the  amount  of money  taken  out of the
company for nonbusiness purposes. After their trial, Mullen
and Dean discovered that in a related lawsuit brought by the
owner against the accountant,  the accountant  had given
testimony calling  into question  the honesty  of the owner.
They sought  a new  trial  alleging  that  the  substance  of the
accountant's new  testimony  had  been  withheld  from them,
and they could have used it at trial to corroborate  their
defense and to impeach the owner and the accountant.

 We conclude  the trial  court properly  denied  a new trial,
both because the defendants could have obtained the
evidence on their own before trial, and because the
evidence was cumulative or too speculative to be material.
We affirm.

 FACTS

 According  to testimony  at trial,  Lisa Mullen  became  the
office manager of Frontier Ford in 1992. One of her
responsibilities was to keep the dealership's account books.
Frontier Ford's  owner,  Ron Rennebohm, hired Kevin Dean
in 1996 to be the dealership's  general manager.  Within
months after Dean was hired, he and Mullen began a

romantic relationship  and eventually  lived together  for a
time.

 Mullen  and Dean were observed  spending  a significant
amount of time together  each month  in the office, going
over Frontier Ford's financial statements. Mullen's wardrobe
changed dramatically. She told co-workers that she earned a
lot of money  buying  and  selling  items  on eBay,  implying
that explained  how she could afford expensive  designer
clothes. When another employee complained to Dean about
Mullen spending so much time on eBay, he told the
employee to do her own work and forget about Mullen and
eBay.

 By late 2001, Rennebohm's wife suspected that Mullen was
stealing from Frontier  Ford. In early 2002, Rennebohm
hired a consultant  to look over the operations  and soon
brought him on as the corporate  general  manager.  As a
result of discussions  with the new manager,  Rennebohm
fired Dean in late May 2002. Mullen commented to another
employee, "I may be next."[1] Rennebohm  called Rick
Rekdal, his long-time personal and business  accountant
from the Seattle firm of Clothier and Head, and asked him
to look over the financial  books and records  to find out
whether money  was  "leaving  the  store."[2]  Aware  that  the
accountant would soon be arriving, Mullen made an
appointment to talk to Rennebohm  privately.  Rennebohm
testified that during this conversation, Mullen admitted she
had been stealing from him and told him "it snowballed" on
her. She said she had a rental  house that  she would sell  to
pay the  money  back,  but  if he fired  her,  "she  could  never
pay us back." Referring to money Dean had borrowed from
the company, Rennebohm  said he asked Mullen  "did he
ever pay that $60,000  back that you said that he did."
Mullen responded that Dean did not pay it back and in fact
owed another $200,000.[3]

 After this conversation Rennebohm reported his suspicions
to the Anacortes police and an investigation ensued. Rekdal
and his staff spent weeks tracing transactions posted on the
books of the dealership  and discovered  that Mullen  had
been responsible  for manipulating  the accounts for the
benefit of herself and Dean. The State filed first degree theft
and other related  charges  against  Mullen  and Dean.  The
police investigators did not have sufficient skills to
establish how much had been stolen, so in 2003, the Skagit
County prosecutor hired Rekdal for that purpose.

 More than three years elapsed before the case went to trial
in January 2006. The joint trial of Dean and Mullen took up
the entire month of January. Frontier Ford employees
testified that  Rennebohm  relied  upon  Mullen  and  Dean  to
run Frontier Ford. Rennebohm did not come to the
dealership every day, but even when he did, he did not look



closely at the account books. He did not even have a
password to log on to the  computer.  Mullen  was  the  only
person at the dealership  who had access to all of the
databases in the computer, giving her the ability to hide her
transactions.

 Mullen's  yearly salary at Frontier  Ford never exceeded
$77,000, but a variety of merchants  established  that she
bought thousands of dollars worth of clothing, jewelry, and
other goods unrelated  to the auto business  using  Frontier
Ford checks. For example, she spent more than $27,000 at a
clothing boutique in  Seattle  in  one year  and spent  $14,925
in one day at a store in Palm Desert, California.

 Rennebohm  testified  that  he trusted  Mullen  and Dean  to
run the dealership.  He denied  that he authorized  them  to
spend dealership money for their personal expenses.

 Rekdal's  testimony  explained  how, through  the use of a
complex system of draws and balance transfers, Mullen was
able to write checks that benefited her and Dean personally
without being detected.  According  to Rekdal's  testimony,
the total amount  of money that left Frontier  Ford in this
manner for nonbusiness  purposes  was  $1.2  million  over a
six-year period.

 In her defense, Mullen acknowledged spending the
dealership's money,  but  claimed that  everything  she  did  at
Frontier Ford had been authorized  by Rennebohm.  She
testified that over the years she had loyally followed
Rennebohm's instructions  to assist him in "cooking the
books"[4] and hiding profits from his ex-wife, the
government, a former business partner, and employees such
as Dean whose salaries depended on the company's profits.
She said  he told  her  that  her  assistance  had  helped  him to
make "millions."[5] According to Mullen, Rennebohm
approved of her  spending the  company's  money  on Dean's
behalf as a means of retaining  him because he was an
extremely talented manager. She said the jewelry and other
personal items  she purchased  with  corporate  checks  were
approved by Rennebohm, either as gifts that he intended to
give to others, or as a reward to her for keeping quiet about
his own bad acts, and in keeping with his insistence that his
employees present  a nice  image.  Mullen  testified  that  she
met with Rennebohm when she heard the accountants were
coming for the sole purpose of asking him what he wanted
her to tell them.

 Dean  did  not testify.  His  defense  theory  was  that  he was
unaware of Mullen's  misappropriation  of the dealership's
funds and that he did not benefit from her acts.

 On February 7, 2006, the jury brought in a verdict
convicting both  defendants  of theft  in the  first  degree  and
conspiracy to commit theft  in  the  first  degree.  Mullen was
also convicted of criminal profiteering based on the

evidence that she was buying and reselling  merchandise
through eBay. The defendants filed motions for a new trial
that were heard in November 2006.

 The motions  for a new trial arose from the defendants'
discovery of testimony given by accountant Rick Rekdal in
another lawsuit. Rekdal's accounting firm, Clothier and
Head, had  terminated  Rennebohm and  his  dealerships  as  a
client in July 2004.  Six months  later,  Frontier  Ford sued
Clothier and Head for accounting malpractice, alleging that
Rekdal should have discovered Mullen's and Dean's
embezzlement sooner.  From  this  point  forward  the Skagit
County prosecutor's contact with Rekdal was limited
because he felt that ethical considerations compelled him to
coordinate all conversations  with Rekdal  through  defense
counsel for Clothier and Head.[6]

 The King County court issued protective orders with
respect to much of the discovery and other substantive
pretrial activity in the malpractice lawsuit. But the litigants
in the criminal trial knew that Rekdal's firm had refused to
continue working for Rennebohm and his  companies  as  of
July 2004. They were aware of the malpractice lawsuit and
they had a copy of the complaint and answer.[7]

 Rekdal  gave his testimony  on behalf  of the State  at the
criminal trial  of Mullen and Dean in Skagit  County during
the last week of January 2006. On January 31, 2006, while
the criminal trial was still going on, Rekdal gave a
deposition in Seattle  in the malpractice  lawsuit.  A week
later, Mullen and Dean were found guilty.

 In May 2006,  Clothier  and Head reached  a confidential
settlement with  Frontier  Ford.  At this  time,  the  defendants
in the criminal  matter obtained  a transcript  of Rekdal's
deposition. They then obtained an unsealing order from the
court in King County for the depositions and the rest of the
record, including declarations given by Rekdal in support of
his firms' motions.

 In the malpractice lawsuit, one of Rennebohm's claims was
that he had relied on Rekdal's  accounting firm to help him
stay out of trouble  in terms  of taxes.  Rekdal  testified  that
there could have been no such reliance because Rennebohm
had on occasion failed to provide his firm with information
critical to preparing correct tax returns.[8] Asked about this
during his deposition,  Rekdal  testified  that when he was
working on the criminal  case,  he saw entries  on Frontier
Ford's books that led to his discovery of information
showing that some income was not being properly
reported.[9] Rekdal also testified  that until the criminal
trial, he had no reason to question Rennebohm's
representation that Dean and Mullen took the money
without his authorization.  But after Rekdal heard about
Mullen's defense at trial, he was not so sure: "I don't know
what to believe anymore."[10] He said he had caught



Rennebohm "in several  misstatements."[11]  For example,
Rennebohm said he never authorized Mullen to have
medical insurance, but Rekdal later found signed documents
in Mullen's  personnel  file showing that Rennebohm  did
authorize the insurance.

 Dean  and Mullen  used  these  excerpts  in support  of their
motion for a new trial.  They alleged that whereas Rekdal's
testimony in  the criminal  trial  had depicted Rennebohm as
an innocent  victim of the defendants'  duplicitous behavior,
he changed his tune when defending himself from
Rennebohm's accusations of malpractice and suggested that
Rennebohm was intentionally hiding income. In their view,
Rekdal should have given that same testimony in the
criminal trial, where they could have used it to corroborate
Mullen's testimony  that Rennebohm  was himself  a crook
who had authorized  her to make  personal  withdrawals  as
part of a general scheme to hide income.

 The defendants  sought a new trial based  upon CrR 7.5
(newly discovered  evidence),  and they also alleged that
Rekdal's failure  to disclose  his  doubts  about  Rennebohm's
integrity was a breach  of the State's  duty under  Brady v.
Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d  215
(1963). The trial court denied the motions.[12] These linked
appeals followed.

 ALLEGED BRADY VIOLATION

 Review of a motion denying  a new trial  based on alleged
Brady violations  is de novo. United States  v. Woodley , 9
F.3d 775, 777 (9th Cir. 1993). Brady holds that the
suppression by the prosecution of evidence favorable to an
accused upon request violates due process "where the
evidence is material either to guilt or to punishment,
irrespective of the good faith or bad faith of the
prosecution." Brady, 373  U.S.  at 87.  The  duty to disclose
favorable evidence to the defense encompasses
impeachment evidence as well as exculpatory  evidence.
United States v. Bagley, 473 U.S. 667, 676, 105 S.Ct. 3375,
87 L.Ed.2d 481 (1985). The evidence is material if there is a
reasonable probability  that the result of the proceeding
would have been different if the evidence had been
disclosed. Bagley, 473 U.S. at 682. A true Brady violation,
therefore, has three components:  "The evidence  at issue
must be favorable to the accused, either because it is
exculpatory, or because it is impeaching; that evidence must
have been suppressed  by the State, either willfully or
inadvertently; and prejudice must have ensued." Strickler v.
Greene, 527 U.S. 263, 281-82, 119 S.Ct. 1936, 144 L.Ed.2d
286 (1999).

 The State does not need to "disgorge every piece of
evidence in its possession."  Rector v. Johnson , 120 F.3d
551, 558 (5th  Cir.  1997).  Rather,  the State  must  disclose
evidence that is favorable  to the accused  and material  to

guilt. Rector, 120 F.3d at 558. When deciding if evidence is
material under Brady, the question to ask is whether it could
reasonably be taken  to put the whole case in a different
light, thereby undermining confidence in the verdict. Kyles
v. Whitley, 514 U.S. 419, 434-35, 115 S.Ct. 1555, 131
L.Ed.2d 490  (1995).  "For  example,  where  the  undisclosed
evidence merely  furnishes  an additional  basis  on which  to
challenge a witness whose credibility  has already been
shown to be questionable  or who is subject  to extensive
attack by reason of other evidence, the undisclosed
evidence may be cumulative,  and hence not material."
United States v. Avellino, 136 F.3d 249, 257 (2d Cir 1998).
Similarly, the  government  is not obligated  under  Brady to
communicate preliminary or speculative information.
United States  v. Diaz , 922  F.2d  998,  1006  (2d  Cir.  1990).
There also is no Brady violation  if the defendant,  using
reasonable diligence, could have obtained the evidence
himself. Rector v. Johnson , 120 F.3d 551, 558 (5th Cir.
1997); State v.  Thomas , 150 Wn.2d 821,  851,  83 P.3d 970
(2004). "The  State  has no obligation  to point  the defense
toward potentially exculpatory evidence when that evidence
is either in the possession  of the defendant  or can be
discovered by exercising  due  diligence."  Rector, 120  F.3d
at 558-59.  Even when the State  destroyed  drunk  drivers'
breath samples,  the  United States  Supreme Court  held that
the State  did  not  violate  the  defendants'  due  process  rights
because, to be constitutionally material, the evidence
needed to "possess  an exculpatory  value that  was apparent
before the evidence was destroyed, and be of such a nature
that the defendant  would  be unable  to obtain  comparable
evidence by other  reasonably  available  means."  California
v. Trombetta, 467 U.S. 479, 489, 104 S.Ct. 2528, 81
L.Ed.2d 413 (1984).

 A prosecutor has a duty to learn of any favorable evidence
"known to the  others  acting  on the  government's  behalf  in
the case, including the police." Kyles, 514 U.S. at 437. We
assume, without deciding, that the prosecutor's duty extends
to information  known  to a private  individual  like Rekdal
who assists the prosecution with its case.

 The main evidence  that Mullen  and Dean argue should
have been disclosed  by Rekdal  related  to "PIPI" income.
"PIPI" (Payment  Insured Plan Inc.) refers to a payment
insurance plan that Frontier Ford offered its customers. The
insurance was provided by National Warranty Corporation,
which loaned money to Rennebohm,  Frontier  Ford, and
Rennebohm's other dealerships.  According to Mullen's
testimony at trial,  Frontier  Ford charged  its customers  a
premium for the insurance, which National Warranty
refunded to Frontier  Ford  to pay off Rennebohm's  and  the
dealerships' loans. Mullen testified that PIPI income should
have been credited to the dealership,  but Rennebohm
directed her  to credit  it to his  personal  account  to hide the
income from  others,  including  his  former  business  partner
Ragnar Pettersson,  the government,  and  employees  whose



pay was based on the dealership's profits.

 In the  deposition  for Rennebohm's  civil  suit,  Rekdal  said
that he knew[13]  Ragnar  Pettersson  had  complained about
Rennebohm keeping  PIPI income for himself.  Rekdal  said
he had asked Rennebohm about the income to be sure it was
properly reported,  and Rennebohm  admitted  keeping it.
Rekdal reported  the income  on Rennebohm's  personal  tax
return, but later, when Rennebohm  showed Rekdal the
actual loan  documents,  Rekdal  concluded  that  some of the
income should have been reported on Frontier Ford's
corporate tax returns.[14]

 Mullen  and Dean  argue  that  Rekdal  was  obligated  under
Brady to disclose,  pretrial,  his concerns  that Rennebohm
was not properly reporting the PIPI income because it
supported the defense theory that Rennebohm allowed
Mullen to spend Frontier Ford's money for her personal use
in exchange for her silence about his own misconduct. The
argument is unpersuasive for a variety of reasons.

 To begin with, the record on appeal includes thousands of
pages of documents.  Some of the appellants'  argument
consists of sweeping  statements  without  a pinpoint  cite  to
any particular  page or document.  For example,  Mullen
contends that in his deposition, Rekdal "described in detail
his actual knowledge of Mr. Rennebohm's significant
involvement" in Lisa Mullen's irregular transactions  at
Frontier Ford. Mullen cites to the entire deposition. We are
unable to find any particular statement in the deposition that
confirms this general statement. Mullen also alleges
generally that  other  exculpatory  and impeaching  evidence
was withheld;  that  Rekdal  had  "significant  involvement  in
Mr.[15] Rennebohm's  business  dealings";  that he had "a
conflict of interest  that prevented him from fully  testifying
about his knowledge," and that he had a "financial incentive
to give misleading  testimony."[16]  For these arguments,
Mullen cites to Clerk's Papers 4066-6696, the entire
collection of more than 1,800 pages of documents
submitted in support of their motion for a new trial. Without
more specific support in the record, these allegations do not
warrant careful scrutiny.

 Most  of the documents  cited  relating  to PIPI come from
Frontier Ford's lawsuit against Clothier and Head, including
Clothier and Head's  discovery  requests  for PIPI evidence
from Rennebohm and National  Warranty  Corporation.  The
defendants suggest that Clothier and Head's discovery
requests show that Rekdal and his firm understood  the
relevance of the PIPI evidence  in the criminal  case. But
before trial,  neither  Rekdal  nor the prosecutor  knew  what
the defense  in the criminal  case would be. They had no
reason to perceive the exculpatory value of documents
relating to PIPI until  Mullen  testified  at trial  and claimed
that Rennebohm  was  complicit  in her  manipulation  of the

accounts.

 Furthermore, Mullen and Dean knew before trial that there
was a basis for questioning whether Rennebohm had
properly reported PIPI income and, if not, whether his
actions were  intentional.  This  is  made abundantly  clear  by
the State's recitation of the procedural history of the
case[17] and the State's  accompanying brief  in response to
the motion  for a new trial.[18]  Moreover,  the defendants
shared information with Rennebohm's former partner,
Ragnar Pettersson,  who had  sued  Rennebohm  over a $1.4
million promissory note. Pettersson had also accused
Rennebohm of keeping PIPI income that  belonged to their
jointly-owned dealership. The lawyer who represented
Pettersson also represented Dean in a civil suit that
Rennebohm brought against Mullen and Dean. That lawyer
had documents  from the Pettersson  litigation  showing  the
address and telephone number of Northwest Warranty
Corporation, which  Mullen  and Dean  could have used  to
subpoena PIPI evidence  to support  their  defense.  Mullen
herself testified  that Rennebohm  asked  her to direct  PIPI
income to his home and that "the PIPI thing is huge."[19]

 The initial discovery provided by the State to the
defendants also included references to PIPI income.
Rennebohm's receivables  account, for example,  included
entries related to PIPI notes. The prosecutor did not
recognize that  the entries  were  significant  to the defense.
But questions the defendants asked Rennebohm when they
deposed him in September  2003  show that  they  knew and
understood the PIPI issue.  For example,  they specifically
asked Rennebohm  whether  PIPI income  was deposited  in
Frontier Ford's bank account.[20]  Yet the defendants  did
not question  either  Rennebohm  or Rekdal  about PIPI at
trial.

 In short, the record supports the position taken by the State
in its response to the motion for a new trial:

 The  defense  had  clear  knowledge  of the  principal  subject
matter at issue, NWC/PIPI through a variety of sources
independent of the prosecution.  For tactical reasons the
defense consciously chose to conceal its knowledge of this
subject to prevent the prosecution from being able to
respond to it once the defense injected it at trial. The
defense had opportunity to corroborate its claims related to
NWC/PIPI during  trial  but  consciously  and  conspicuously
chose not to, so as to leave the jury with a broad impression
and innuendo of corruption [by Rennebohm].[21]

 Finally,  the PIPI documents  were merely cumulative  of
other evidence  introduced  for the  purpose  of showing  that
Rennebohm was disreputable.  For example,  Mullen  and
Dean presented  evidence that Rennebohm  gave Ragnar
Pettersson the $1.4 million promissory note, which
Rennebohm claimed was "phony," to prevent Rennebohm's



ex-wife from getting a share of his interest in the dealership
that he and Pettersson owned.

 The  PIPI evidence  had  little  exculpatory  or impeachment
value, the defendants could have obtained and developed on
their own evidence  of how Rennebohm  handled  the PIPI
income, and  the  outcome  of the  trial  is not likely  to have
been different if the defendants  had had the evidence.
Therefore, the  State's  failure  to disclose  PIPI evidence  did
not violate Brady.

 The  defendants  also  argue  that  Rekdal  violated  Brady by
failing to disclose his opinion and "mental impressions" that
Rennebohm may have authorized Mullen to spend
dealership money.[22]  They claim that Rekdal's deposition
testimony contradicted  his trial  testimony.  But defendants
have not shown that Rekdal  was asked at trial whether
Rennebohm authorized  the defendants'  actions  or that he
gave an opinion on that issue. The opinion he gave was that
through Mullen's  manipulation of the accounts,  money left
the store  for nonbusiness  purposes.  Moreover,  Rekdal  did
not begin to wonder whether Mullen's actions were
authorized by Rennebohm  until after he testified  at the
criminal trial and learned what Mullen alleged in her
defense. And even  then,  Rekdal  only said  he  was  not  sure
what to believe.  Such  an opinion  is too speculative  to be
considered material.  Dean  cites  a statement  from  Rekdal's
deposition that  the  majority  of nonbusiness  activity  in Mr.
Rennebohm's account receivable benefited Mr. Rennebohm,
and argues  that  the statement  contradicts  the testimony  in
the criminal trial where Rekdal explained how
Rennebohm's account had been used to disguise
transactions made  for Mullen's  benefit.[23]  But when  the
quote from Rekdal's deposition  is read in context, it is
consistent with Rekdal's testimony at trial; the sum of
$210,472 in Rennebohm's account went for the purchase of
antiques and other transactions  benefitting Mullen and
Dean.

 The defendants argue Rekdal believed that Rennebohm hid
as much as $1 million  in PIPI income and should have
disclosed that opinion.  The defendants  cite a portion of
Rekdal's deposition testimony where he was discussing how
the information  he received  from  Ragnar  Pettersson  about
the PIPI loans  caused  him  to be concerned  about  whether
the corporate  income was being understated.  Asked how
much PIPI income was not being properly reported, Rekdal
said $1 million was possible.[24]  But a declaration  by
Rekdal in response to the defendants' motion for a new trial
shows that Rekdal was referring to the possible
understatement of PIPI income  not only by Frontier  Ford
but also by other dealerships Rennebohm owned.[25]
Furthermore, the defendants  knew  about  PIPI income  and
could have  asked  Rekdal  at trial  to give  his  opinion  about
whether Rennebohm  was understating  it. The use of the
word "possible"  shows  that  Rekdal  was  speculating  about

the amount,  not giving  a considered  estimate  of a factual
matter. Because the opinion Rekdal expressed in his
deposition was speculative, cumulative, not clearly
exculpatory, and the defendants  could have discovered  it
themselves, Rekdal did not violate Brady by failing to
disclose it.

 None of the other  evidence  that  Mullen  and Dean  argue
should have been disclosed so undermined  Rekdal's or
Rennebohm's credibility or so strongly supported the
defense that failing to disclose it constituted a Brady
violation. For example, the defendants say they should have
been given Rekdal's letter to Rennebohm informing him, in
July 2004, that Clothier and Head would no longer work for
him. They  argue that  it  shows the real  reason Clothier  and
Head quit was Rennebohm's dishonesty, contrary to
Rekdal's testimony  at trial that the firm discontinued  its
work for Rennebohm and his companies because
Rennebohm had too frequently  involved them in litigation.
Actually, Rekdal's  letter  did state  that Clothier  and Head
were withdrawing  because  of the  persistent  litigation.  The
letter also advised Rennebohm  to amend his previously
filed tax returns to properly report PIPI income. It does not
say that Clothier and Head believed the unreported income
meant that Rennebohm was dishonest. The letter would not
have furnished a basis to impeach Rekdal's trial testimony.

 Even  if the  PIPI documents,  Rekdal's  opinions,  and  other
evidence had been disclosed to the defendants and
presented at trial, the evidence was not likely to have
changed the outcome of the trial. None of it, including
evidence related to PIPI income, medical insurance,
Clothier and Head's billing records, and Rekdal's
knowledge of Dean's accounts receivable, clearly
impeached Rekdal or Rennebohm or established that
Rennebohm authorized Mullen and Dean to spend
dealership money for their personal purposes. The
undisclosed evidence was insignificant and peripheral when
compared to the evidence that Mullen and Dean were acting
without authorization when they took money out of Frontier
Ford that was not part of their pay plans.

 Our review of the record confirms the trial court's
summary:

 All of the ammunition  was  there.  It was,  or should  have
been, apparent  to both  the  State  and  the  defense  from day
one that there was the potential for conflict and mischief in
the Rennebohm/Rekdal  relationship. The parties were
aware early on of the fact of other litigation involving these
important witnesses,  of depositions  and statements  made,
all of which had the possibility of corroborating or
contradicting respective positions. No one should be
surprised or shocked by the information  brought to the
Court's attention in these post-trial motions. This jury did its
job. The decision that it made was well within the evidence.



All of the assumptions that the defense now wants drawn in
a new trial  could  have  easily  been  drawn  in the  case  tried
earlier this year.[26]

 We conclude the trial court did not err when it  denied the
motion for a new trial based on alleged Brady violations.

 NEWLY DISCOVERED EVIDENCE

 Mullen and Dean also argue that the trial court should have
granted them a new trial under CrR 7.5(a)(3).  That rule
allows a court to grant a new trial if newly-discovered,
material evidence  (1)  would  probably  change  the  result  of
the trial;  (2)  was  discovered  after  trial;  (3)  could  not have
been discovered  with  due  diligence  before  trial;  and  (4)  is
not merely cumulative or impeaching. State v. Macon , 128
Wn.2d 784, 800, 911 P.2d 1004 (1996). If any one of these
factors is absent,  the court  may deny a new  trial.  Macon,
128 Wn.2d at 800. A trial court's decision on a motion for a
new trial will not be disturbed on appeal unless it
constitutes an abuse  of discretion.  Macon, 128 Wn.2d  at
805. As discussed  above,  the  evidence  disclosed  after  trial
with due diligence could have been discovered before trial
and was unlikely  to change  the outcome  of the trial.  The
trial court,  therefore,  did not abuse  its discretion  when  it
denied Mullen's  and  Dean's  requests  for a new  trial  under
CrR 7.5(a)(3).

 SUFFICIENCY OF THE EVIDENCE

 To find the defendants guilty of theft in the first degree, the
State needed  to prove  beyond  a reasonable  doubt  that  the
defendants wrongfully obtained or exerted unauthorized
control over the  property  of another  and  that  the  value  of
the property exceeded $1,500. RCW 9A.56.020(1)(a);
former RCW 9A.45.030(1)(a)  (2006).  Dean  contends  that
the evidence was insufficient to convict him.

 Evidence  is sufficient  if, when  viewed  in the light  most
favorable to the State, any reasonable trier of fact could find
guilt beyond a reasonable doubt. State v. Green , 94 Wn.2d
216, 221-22, 616 P.2d 628 (1980). When a criminal
defendant challenges  the sufficiency  of the evidence,  he
admits the  truth  of the  State's  evidence,  and  all  reasonable
inferences therefrom are drawn in favor of the State. State v.
Goodman, 150 Wn.2d 774, 781, 83 P.3d 410 (2004).
Criminal intent may be inferred from conduct, and
circumstantial evidence  is as reliable  as direct evidence.
State v. Varga, 151 Wn.2d 179, 201, 86 P.3d 139 (2004).

 Each employee  at Frontier  Ford had a "draw"  account.
Mullen had the authority to approve employees' requests to
borrow money (i.e., take a draw), but each employee's
draws were  to be  repaid  in  full  out  of the  employee's  next
paycheck. Unlike  other  employees,  the draw  accounts  for
Dean and Mullen did not zero out each month.

 Rekdal testified that $50-60 million flowed through
Frontier Ford's 750 accounts  each year, and Mullen  was
able to hide her use of company funds by posting checks to
various account  ledgers,  such as auto parts  or petty cash,
and moving the debts from one account to another.  For
example, she sometimes properly posted a check she wrote
to herself to her draw account, but later she transferred the
debt to a different account ledger so it looked as if she had
repaid the  draw.  Similarly,  she  transferred  money  between
Dean's two draw accounts to make it appear that Dean
repaid what he took. Rekdal established that Mullen issued
hundreds of checks  for her own or Dean's  benefit,  which
she hid by manipulating the account books.

 Although  Dean  did not write  any of the checks  that  the
State claimed were unauthorized, the evidence showed that
he endorsed  checks Mullen  wrote to him even when his
draw account had a balance  owing, contrary to Frontier
Ford's policy. Mullen also wrote checks to pay Dean's credit
card bills,  telephone  bills,  and a tuition  bill for his son's
school. Dean's knowledge about Mullen's acts could also be
inferred from their close relationship and from the
testimony that he brushed off questions from other
employees about Mullen's eBay activity. Mullen's
confession to Rennebohm provided further supporting
evidence. Rennebohm testified at trial that Mullen tearfully
admitted stealing  from  him  after  he fired  Dean  and  in the
same conversation told him that the $60,000 Dean
borrowed from Frontier  Ford for the down  payment  on a
house had  never  been  paid  back  and  that  Dean  also  owed
another $200,000.

 We conclude the evidence was sufficient, when viewed in
the light most favorable to the State, for any reasonable jury
to find that  Dean,  in conspiracy  with  Mullen,  wrongfully
obtained unauthorized  control over more than $1,500  of
Frontier Ford's property.

 MOTION FOR MISTRIAL

 Dean  argues  also  that  the  trial  court  should  have  granted
his request  for a mistrial  after  the  State  elicited  testimony
from Rekdal that was a comment on Dean's right to remain
silent. The Fifth Amendment right against
self-incrimination prohibits  a prosecutor  from eliciting  a
comment about  the defendant's  silence,  which  may imply
that the defendant is guilty. State v. Easter, 130 Wn.2d 228,
235-36, 922 P.2d 1285 (1996).  A court should grant a
mistrial only when the defendant  has been so prejudiced
that only a new trial  can ensure  a fair  trial.  State v.  Lewis ,
130 Wn.2d  700,  707,  927  P.2d  235  (1996).  A trial  court's
denial of a request for a mistrial is reviewed for an abuse of
discretion. Lewis, 130 Wn.2d at 707.

 Rekdal  testified  about a table he had created  with two
columns to show which improper transfers of Frontier



Ford's funds he attributed  to Mullen  and which ones he
attributed to Dean. Rekdal said that he looked for evidence
besides Frontier  Ford's  checks to decide where to put  each
transfer. Rekdal explained:

 A. I would find checks written to Acanthus Antiques where
I found no evidence where, in any of the e-mails or
anything that I can look at Frontier Ford that would suggest
that Mr. Dean, this was being ordered for Mr. Dean. So on
those types of things, if I found, since, I primarily found all
communications with Lisa Mullen, I would move that over
to the Lisa activity. That allowed me to separate black from
white, if you will, and I could look at that. Did I know who
this is really to or for in essence, no.

 Q. Who would know?

 A. You'd have to talk to the two of them.[27]

 Mullen's  defense  counsel  immediately  asked  to approach
the bench. After a short discussion, the judge dismissed the
jury for a brief recess. After the jury left, Mullen and Dean
asked the court to declare a mistrial. The trial court denied
the requests, but when the jury returned, the court struck the
prosecutor's question  and  Rekdal's  answer.  Neither  Mullen
nor Dean asked for a curative instruction. At the end of the
case, the  court  instructed  the  jury that  a "defendant  is not
compelled to testify,  and  the  fact that  a defendant  has  not
testified cannot  be used  to infer  guilt  or prejudice  him  in
any way."[28]

 The  prosecutor's  question  was  improper,  but  the  question
and answer  were  not  so prejudicial  that  nothing  short  of a
new trial would ensure that Dean would be tried fairly. The
exchange was brief, and the court instructed  the jury to
disregard it. The court also instructed the jury at the end of
trial that it should not infer guilt from the fact that a
defendant did not testify. Given the court's instructions and
the brevity of the question and answer in the context of the
weeks-long trial, Dean has not shown that he was so
prejudiced by the question and answer that nothing short of
a new trial would have insured a fair trial.

 Dean  argues  that  the  trial  court  also  abused  its  discretion
when it denied  the  request  for a mistrial  because  the  court
applied an incorrect  legal  standard  when  it concluded  that
Rekdal was  not  a state  agent.[29]  The  court,  however,  did
not deny a mistrial  based  upon a conclusion  that Rekdal
was not a state agent. Rather, the court correctly concluded
that the question  and answer  were  not so prejudicial  that
they deprived  the  defendants  of a fair  trial.[30]  The  court
did not abuse its discretion.

 SENTENCING

 Mullen and Dean were each convicted of theft  in the first
degree and  conspiracy  to commit  theft  in the  first  degree.

Mullen also was convicted of criminal profiteering.
Mullen's standard  range for the theft was three to nine
months. For conspiracy to commit theft, her standard range
was 2.25 to 6.75 months. For criminal profiteering,
Mullen's standard  range  was 12 to 14 months.  The court
ordered Mullen to serve exceptional sentences of 36 months
for each count, to be served concurrently.

 Dean's standard range for the theft charge was two to five
months. His  standard  range  for the  conspiracy  charge  was
1.5 to 3.5 months. The court ordered Dean to serve
concurrent exceptional  sentences  of 30 months for each
count.

 Dean  argues  that  the  trial  court  violated  his  constitutional
right to equal protection by ordering him to serve a sentence
almost as long  as Mullen's,  even  though  he was  convicted
of one less crime.

 This court scrutinizes  whether  a defendant  was denied
equal protection  in the context of sentencing  if (1) the
defendant can establish  that he is situated similarly to
another defendant by virtue of nearly identical participation
in the same set of criminal circumstances,  or (2) the
defendant is a member of a suspect class who can establish
that he received disparate treatment because of his
membership in that class. State v. Handley, 115 Wn.2d 275,
290-91, 796 P.2d 1266 (1990). Dean does not argue that the
court intentionally  discriminated  against  him  as a member
of a suspect  class. We, therefore,  consider  only whether
Dean and Mullen were situated similarly and, if so, whether
the trial court had a rational basis for differentiating
between them. See Handley, 115 Wn.2d at 292.

 Although Dean's convictions were fewer and their standard
ranges were less than Mullen's, the trial court ordered Dean
to serve  nearly  as much  time  as Mullen.  The evidence  at
trial established a rational basis for this decision. Dean was
a well-educated, smart manager who understood the
dealership's accounts and what Mullen was doing. The
evidence supported a conclusion that Dean was more
culpable because  Dean  pressured  Mullen,  who was  not as
well-educated, to act. Mullen's behavior changed after Dean
was hired and he and Mullen became romantically
involved. Because  there  was  a rational  basis  to distinguish
between them, the court did not violate Dean's right to equal
protection.

 STATEMENT OF ADDITIONAL GROUNDS

 Mullen  has filed a statement  of additional  grounds for
review as allowed by RAP 10.10. The rule permits  an
appellant, pro se, to identify and discuss matters the
appellant believes  have not been adequately  addressed  in
the brief  filed  by counsel.  Although citations to the record
and authorities are not required, the appellate court will not



undertake review  of the  issues  raised  unless  the  statement
adequately informs  the  court  of the  nature  and  occurrence
of alleged errors.

 Mullen first contends that her trial counsel was ineffective.
Courts approach ineffective assistance claims with a strong
presumption that counsel's representation  was effective.
Reichenbach, 153 Wn.2d at 130. Competency is determined
by considering the entire record at trial. State v. Townsend,
142 Wn.2d 838, 843, 15 P.3d 145 (2001). If counsel's
actions were the result of legitimate  trial strategies  or
tactics, an ineffective assistance claim fails. Townsend, 142
Wn.2d at 847.

 Mullen argues that her trial counsel was ineffective
because he failed  to pay attention  in court,  did not work
diligently on her case, and was distracted  by his own
emotional distress.  She gives few specific  examples.  She
complains that counsel did not call any character witnesses
to rebut  the  State's  evidence  that  she  was  abusive  to other
employees because  he said the case was not about what
other employees thought of her. If indeed counsel did make
this decision, it was tactical; and the fact is, Mullen's
character as a supervisor was not relevant to her defense. In
our review of the record we have not encountered evidence
that would support a claim of ineffective assistance.

 Mullen next argues that she is entitled to a new trial based
upon prosecutorial misconduct. To prevail on such a claim,
the defendant  must prove that the prosecuting  attorney's
conduct was both improper and prejudicial in the context of
the entire record and circumstances at trial. State v. Weber,
159 Wn.2d 252, 270, 149 P.3d 646 (2006), cert. denied, 551
U.S. 1137 (2007); State v. Hughes, 118 Wn.App. 713, 727,
77 P.3d 681 (2003). A prosecutor's misconduct is
prejudicial if there is a substantial  likelihood that the
misconduct affected  the outcome  of the trial.  Weber, 159
Wn.2d at 270. If the defendant  did not object,  ask for a
curative instruction,  or move for a mistrial,  the defendant
waives the  issue  on appeal  unless  the  misconduct  was  "so
flagrant and ill-intentioned  that no curative instructions
could have obviated" the resulting prejudice. State v.
Belgarde, 110 Wn.2d 504, 507, 755 P.2d 174 (1988).

 Mullen  first contends  that the prosecutor's  conduct was
improper because  he was  not honest  with  the  court  or the
defendants. She  claims the  prosecutor  was  dishonest  when
he: (1) issued  subpoenas  before  the case against  her was
filed; (2) told Mullen's  lawyer that Rennebohm  was not
suspected of being involved in the theft of heavy
equipment; and (3) did not tell Mullen  that Rekdal  was
advised by an attorney not to talk to the prosecutor. Mullen
does not  explain  how such  conduct  amounts  to dishonesty
nor is there any reason to believe that it affected the
outcome of the case.

 Mullen also contends that the prosecutor handled evidence
inappropriately. She claims that some exculpatory evidence
was removed from her office at Frontier Ford and,
therefore, could not be presented at trial, and other
incriminating evidence,  which  was presented  at trial,  was
added to the material  she had in her office when  she left
Frontier Ford. She does not specify what evidence  was
improperly removed or added and thus provides no basis for
reviewing the alleged error.

 Mullen  complains that,  besides  the evidence her  appellate
lawyers argue should have been disclosed under Brady, the
prosecutor also failed to provide her with other evidence he
relied upon  at trial.  Again,  she does  not explain  what  the
evidence was or why it was important.

 Mullen  next  argues  that  prosecutorial  misconduct  entitles
her to a new trial  because  the prosecutor's  questions  and
presentation of evidence misled the jury.  For example,  she
complains that  the prosecutor asked questions calling for a
yes or no answer when the questions required explanations.
Such a tactic, however, does not constitute misconduct and
was not prejudicial  because  Mullen  had  an opportunity  to
explain her actions on direct examination.

 As an example of the prosecutor misrepresenting evidence,
Mullen refers to Rekdal's  Power Point presentation.  She
claims that  the prosecutor  led the jury to believe  that  the
presentation was based  upon evidence  in certain  binders,
when the prosecutor had made changes that were not in the
binders. Mullen does not provide specific examples to show
how the presentation  misled  the jury or how the alleged
misrepresentations affected the outcome of the case and
thus fails to establish grounds for review.

 Finally,  Mullen  argues  that  she is entitled  to a new trial
based upon the false or misleading testimony of Rekdal and
Rennebohm. But  juries  decide  the  credibility  of witnesses,
resolve conflicts in the evidence, and determine the
persuasiveness of evidence.  State v. Thomas , 150 Wn.2d
821, 874-75,  83  P.3d  970  (2004).  We do not  review those
decisions on appeal. Thomas, 150 Wn.2d at 875.

 In conclusion,  neither  Dean nor Mullen  has established
reversible error.

 In each appeal, the challenged rulings of the trial court are
affirmed.

 WE CONCUR:

 ---------
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